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1 )(3 Responsive to communication(s) filed on 01 August 2005 . 
2a)D This action is FINAL. 2b)M This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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4) E3 Claim(s) 1-4 and 7-12 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) S Claim(s) 1-4 and 10-12 is/are rejected. 

7) S Claim(s) 8 and 9 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) 13 The drawing(s) filed on 02 February 2004 is/are: a)H accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 , 7 and 10-12 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Fischer (3,765,296; previously cited by Examiner). 

Fischer discloses a device comprising two sidepieces 4a' and 4b' joined together 
at one end and free at the other end 16 (see Fig. 2). The first end comprises an 
opening. The sidepieces comprise outside surfaces and stages of inner surfaces that 
converge toward the free ends of the sidepieces in an initial position. A spreading slider 
7 is arranged between the sidepieces and is flush with the sides of the sidepieces. The 
slider is cylindrically shaped and rests along the entire width of the sidepieces (see col. 

4, lines 6-29). The slider moves in an exclusively translator/ manner (id.). Though the 
slider is intended to be drawn away from the free ends of the sidepieces, it is 
nevertheless capable of being moved from a location where the sidepieces are joined 
together toward the free ends of the sidepieces so as to distract the sidepieces. This 
can be accomplished either by rotating the shaft 5 in an opposite direction, the threaded 
shaft being retained in the sidepieces by the depressions of kerfs 15 (see Fig. 2 and col. 

5, lines 12-20); or alternatively, could be accomplished simply by manually moving the 
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shaft and slider toward the free ends. The device comprises a vertical opening formed 
as an oblong shape, i.e. longer than it is wide, in which the slider is guided (see Figure 
A below). 




Figure A 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 2-4 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Fischer (3,765,296; previously cited by Examiner). 

Fischer discloses the claimed invention except for explicitly disclosing that the 
device can be of unitary construction. However, forming the device from a single piece 
of material would have been obvious to a person of ordinary skill in the art since it has 
been held that forming in one piece an article which has formerly been formed from two 
pieces and put together involves only routine skill in the art. Howard v. Detroit Stove 
Works, 150 U.S. 164 (1893). It would have been further obvious to form the device 
from a known plastic such as polyetheretherketone (PEEK), since it has been held to be 
within the general skill of a worker in the art to select a known material on the basis of 
its suitability for the intended use as a matter of obvious design choice. In re Leshin, 
125 USPQ416. 

Allowable Subject Matter 

Claims 8 and 9 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 
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Response to Arguments 

Applicant's arguments have been considered but are moot in view of the new 
ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David Comstock whose telephone number is (571) 272- 
4710. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

D. Comstock 
16 October 2005 




PRIMARY EXAMINER 



